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—— ON THE GROUND

The tilted balance is not a verdict, and
how some councils have beaten it.

When the Wern was lost on appeal, it read like proof that a town council fighting speculative

housing is wasting its breath. The law says otherwise, and so do councils that have won. But

only on particular ground. A guide for town and parish councils in districts with no five-year

housing land supply.

The Editor

Ground Level

hen Inspector Rachel Hall allowed 54
W homes north of The Wern on 15 June
2026, the bleak part was not the loss. It was the
manner of it. The council had not been careless
and it had not argued badly. The Inspector
agreed with a good deal of its case. She accepted
the scheme would harm the character of the
area. She accepted it would harm the setting of
a listed building. Then she allowed it. To a coun-
cillor who has just watched a ten-year argument
lost in an afternoon, the conclusion looks obvi-

ous. Objecting is theatre.

It is not, but the Wern should change how a

council objects rather than whether it bothers.

Read the decision closely and it stops being a
verdict on the whole system and turns into
something more useful. It is a map of which ar-
guments carried weight, which collapsed, and
where a town council's effort is simply thrown
away. What follows is that map, with the Wern
as the worked example and Cotswold, a district
that has dropped to 1.8 years of housing land
supply, as the setting. The lessons travel to any

authority in the same position.



Why the Wern appeal was lost on

weight, not on principle.

Begin with what the council won, because the
decision letter is clear about it. On character,
the Inspector found the development would
harm the area and wear away its sense of rural-
ity, in conflict with three Local Plan policies and
the neighbourhood plan (paragraph 13). On her-
itage, she found genuine harm to the setting of
Butler's Court, the Grade II listed farmhouse
(paragraph 23). These were not arguments she

dismissed. They were findings she made.

The council still lost, and the reason is set out
without much dressing. The district can show
only 1.8 years of housing land against a five-
year requirement, a shortfall the Inspector put
at around 3,493 homes (paragraph 65). That en-
gages the tilted balance in the National Planning
Policy Framework, under which permission has
to be granted unless the harm significantly and
demonstrably outweighs the benefits. She gave
the character harm moderate weight. She gave
the heritage harm considerable importance and
weight. And she still concluded, at paragraph
67, that the harm did not significantly and
demonstrably outweigh the benefits. The homes

were allowed.

So in a district below five years' supply, the fight
is not about the principle of growth. That argu-
ment is gone before a councillor draws breath.
It is a fight about weight. Principle cannot be

shifted. Weight can.

The shortfall no single site can

close, at paragraph 65.

One paragraph in the Wern decision deserves to
be read aloud at a council meeting, because it
exposes the machine more plainly than any
could. At

Inspector records that other housing schemes

campaigner paragraph 65 the
have come forward in Lechlade, among them an
application for 150 homes elsewhere in the
town. Then she sets it aside in a line. Even if
those 150 homes were built, she says, a substan-
tial shortfall across the district would still

remain.

Follow that to its end. The shorttall is so large
that no single site can close it. If no single site
can close it, no single site's harm can ever be the
thing that tips the balance. If no harm can tip
the balance, the presumption never switches
off, and the next application arrives already
tilted in the developer's tavour. The shortfall
stops being a target anyone is expected to hit
and becomes a permanent reason to say yes.
One decision waves through 54 homes while
pointing at the next 150 and calling them too
small to matter against the very shortage used

to justity the first.

3,493

homes short, a shorttall no single site can fill

SOURCE - APPEAL DECISION 6002824, JUNE 2026

There is a quieter unfairness underneath it, and
the Council's own evidence spells it out.
Cotswold's preferred development strategy con-
centrates growth on the settlements that sit out-

side the Cotswolds National Landscape, because



national policy limits what can be built inside it.
Lechlade is one of the few principal settlements
marked as outside the designation. So the
Council's own Development Strategy Options
report loads new housing onto Lechlade not be-
cause the land is well suited to it, but because
the town lacks the protective label that shields
most of the district. The bats, the conservation
area, the listed buildings, the best farmland,
none of that registers on the strategic map, be-
cause the map mostly sees one constraint. A
town gets picked because, on paper, it looks

empty.

How Wokingham beat the tilted
balance at 3.95 years of supply.

Here is the part the Wern, on its own, does not
tell you. The tilted balance can be beaten, and

councils have beaten it.

In 2023 Wokingham Borough Council defended
its refusal of a 200-home scheme at an eight-
day public inquiry, with only 3.95 years of hous-
ing land supply and the tilted balance tully en-
gaged. The Inspector dismissed the appeal. The
council's argument, which the Inspector ac-
cepted, was that the tilted balance must not be
applied mechanically, and that an Inspector has
to use planning judgement about why the short-
fall exists and whether this particular site is the
right way to meet it. He found that a 200-home
scheme in the countryside, in conflict with the
spatial strategy, was not the most sensible or
appropriate way to address the shortage, and
that the harm significantly and demonstrably
outweighed the benetfits. It is not an isolated re-
sult. Inspectors have dismissed large housing
appeals at Bracknell on landscape and visual

harm despite the supply shortfall, and refusals

at Gretton and Flitch Green were upheld all the
way to the Court of Appeal.

Be careful with the comparison, because hon-
esty is the whole point of a piece like this.
Wokingham was at 3.95 years and could show it
was actually over-delivering against its plan.
Cotswold is at 1.8 years and genuinely under-
delivering, which is a far weaker hand. The ben-
efits side of the scales is heavier here, so the
harm a council assembles has to be correspond-
ingly heavier and better evidenced. What
Wokingham proves is not that these fights are
easy. It proves the tilted balance is a presump-
tion and not a verdict, and that an evidenced
case, properly run, can still win. That is a differ-

ent starting point from despair.

A presumption is not a verdict. The ma-

chine that beat the Wern is not unbeat-
able. It has been beaten elsewhere this
year, by councils that fought on the right

ground.

— The Editor - Ground Level, June 2026

Five arguments that hold against

the presumption in favour.

Four things, in rough order of how reliable they

are.

Win it where it is actually decided. Every re-
fusal fought one application at a time is a rear-
guard action against a presumption built to de-
feat it. The war is won in the Local Plan, because
an adopted plan that demonstrates a five-year
supply switches the tilted balance off across the

whole district. That is the only permanent fix,



and the window is open now. Cotswold is aiming
to submit its Local Plan Update by the end of
2026, with the decisive Regulation 19 stage ex-
pected during the year and town and parish
councils invited into the conversation about
where sites should go. Miss that window and lo-
cal government reorganisation  across
Gloucestershire could push an up-to-date plan
back by years. There is a craft to using the hour
well. At Regulation 19 only the points that go to
a plan's soundness or its legal compliance sur-
vive to examination, so pitch everything in
those terms. Is the plan justified by the evi-
dence. Is it effective. Is it deliverable. A plain ob-
jection counts for nothing here. A soundness
representation counts for a great deal, and it is
the one arena where a town council can argue a
named site is undeliverable or unsuitable and

actually change what gets allocated.

Fight the site, not the principle. This is the
Wokingham move. Do not argue that the town
does not want the homes, because the tilted bal-
ance is designed to roll straight over that.
Argue, on evidence, that this particular field is
the wrong way to meet the need: that the harm
is real, specific and weighty, and that the bene-
fits do not outweigh it once that harm is prop-
erly counted. Landscape, the character of an ap-
proach into a historic town, highway safety, the
sustainability of a car-dependent location, the
loss of good farmland, all of it adds weight if it is
evidenced rather than asserted. And here is the
distinction that matters most, because it is easy
to get wrong. Planning conditions are not the
enemy. Conditioning a genuine, resolvable de-
tail, the exact level of a drainage basin, a survey
of a culvert, is the system working as it should,
and a council that tries to block every condition

will rightly be ignored and may face a costs

award. The point is narrower. There is a differ-
ence between a detail that can properly be set-
tled later and a fundamental question that goes
to whether the development is acceptable at all.
You cannot condition away a harm you have not
yet measured. Where the baseline information
is so incomplete that the harm cannot even be
assessed, or where a scheme cannot lawfully
proceed without something the applicant has
not got, that is not a matter for a condition. It is
a reason the application is not ready to be
granted. Insist those questions are answered be-

fore determination, not promised after it.

Stand on the firmest ground: the hard envi-
ronmental gates. Some harms are not weighed
in the tilted balance at all. They sit closer to a
gate. European Protected Species, such as great
crested newts, are protected under the Habitats
Regulations, and before granting permission
the authority has to be satisfied the strict dero-
gation tests can be met. A statutory consultee
like Natural England maintaining an objection
on a protected site is a different kind of obstacle
from heritage harm, because it is not simply
outweighed by housing need. Be honest about
the limit, though, because a developer's consul-
tant will be. Many districts, Cotswold among
them, run a District Level Licence scheme for
newts, which lets the authority license the im-
pact at the same time as granting permission,
and at the Wern that is exactly what happened:
the newt issue was conditioned away in two
lines. The newt point alone, in a district with
that scheme, is usually curable. The firmer
ground is what the licence does not cover. Harm
to a Site of Special Scientific Interest, function-
ally linked land, an unresolved Natural England

objection on a protected habitat, these are the



matters the tilted balance cannot simply out-

weigh and a standing licence cannot cure.

Treat heritage as a card, not a banker. In a
town with listed buildings and a conservation
area but no National Landscape cover, heritage
is the strongest single planning-balance card,
because its weight is set by statute rather than
taste. Sections 66 and 72 of the Listed Buildings
Act require considerable importance and
weight to be given to harm to a listed building or
conservation area. But the Wern is a warning
against leaning on it too hard. The council there
ran the argument that heritage harm gave a
strong reason to refuse, which would have
switched the tilted balance off. The Inspector
rejected it at paragraph 64: because the harm to
Butler's Court was at the lower end of less than
substantial, it was outweighed by the benefits,
and the off-switch did not apply. Conceding or
proving heritage harm does not hand you the
result. What lifts a heritage case well above the
Wern's is harm that is more than minimal, and
refused mitigation: where the council's own
conservation officer identifies a way to reduce
the harm and the developer turns it down, the
harm has not been minimised as policy re-
quires, and that refusal is a material considera-

tion the Wern Inspector never had to weigh.

Fund the fight, and take a seat at the table.
Notice what the winning councils have in com-
mon. Wokingham beat the tilted balance with a
barrister, at an inquiry, with a Rule 6 party
alongside it. The Wern was lost by a council
whose technical objections had largely fallen
away before the hearing. The difference be-
tween those outcomes is not luck, it is resourc-
ing. A council that has resolved itself eligible for
the general power of competence can lawfully

pay for expert evidence and representation

from the precept. The money buys evidence
that keeps harm live, and it buys Rule 6 status,
which makes a town council a main party to an
appeal, able to receive every document, call wit-
nesses and cross-examine the developer's. A
contested housing inquiry runs into five figures,
which is why pooling money across parishes
and with residents' groups is the difference be-
tween turning up properly and not turning up at
all. And the cheapest weapon of all is reading
what the developer filed. The most damaging
objections are not opinions, they are the contra-
dictions sitting inside the applicant's own docu-
ments: a drainage design justified by data from
the wrong part of the site, an ecological value
quietly marked down between one report and
the next, a traffic assessment modelled on
places nothing like this one. Quote the devel-

oper back to the developer.

Why a statutory challenge is usu-
ally the wrong fight.

Hope is only worth having if it is honest. So do
not pin yours on dragging a decision like the
Wern through the courts. A statutory challenge
attacks the legality of a decision, a genuine er-
ror of law, not the planning merits. It runs to a
strict six-week deadline and costs tens of thou-
sands with no promise at the end. The Inspector
weighed it wrong is not a ground, and most
challenges fail for exactly that reason, merits
dressed up as law. For a parish precept it is al-
most never the right call. An Asset of
Community Value listing will not stop green-
field housing either, and a bare objection, how-
ever heartfelt, will keep losing to a developer
who arrives with a KC. Spend the money up-
stream, on evidence that stays unresolved and

on Rule 6, where it actually moves weight.



What a town or parish council

should do next.

The Wern was not proof that resistance is point-
less. It was proof that resistance pitched at the
principle of growth, on undesignated land, with
every technical objection cured before the hear-
ing, will lose. That is a different problem, and a
more fixable one, than it looks from the wrong
end. The machine runs on a shortfall it has qui-
etly decided can never be filled. You do not beat
that by arguing with the shortfall. You beat it by
making the individual site impossible to wave
through: by getting to the Local Plan where the
presumption can be switched off, by fighting
whether this field is the right way to meet the
need rather than whether the need exists, by
standing on the environmental gates the bal-
ance cannot outweigh, and by resourcing the
case the way the councils that win actually re-

source it.

None of it comes with a guarantee, and at 1.8
years the odds are hard. But hard is not hope-
less, and a presumption is not a verdict. The
machine that beat the Wern is not unbeatable. It
has been beaten elsewhere this year, by councils
that fought on the right ground and paid for the
fight.

Sources and notes

e The Wern decision: Appeal Ref 6002824,
Land North of The Wern, Lechlade, Inspector
Rachel Hall BSc MSc MRTPI, 15 June 2026
(appeal by Hallam Land against Cotswold
District Council,

24/03501/0UT). Findings referenced: char-

acter harm and moderate weight (paras 13,

application

66); harm to the setting of Butler's Court at

the lower end of less than substantial but of
considerable importance and weight (paras
23 to 24); drainage and biodiversity reasons
resolved or withdrawn and conditioned
(paras 25 to 32); heritage balance (paras 59 to
61); footnote 7 and paragraph 11(d)(i) held
not to apply despite the heritage harm (para
64); the 1.8-year supply, the circa 3,493-home
shortfall and the reference to the 150-home
scheme (para 65); overall planning balance
(paras 67 to 68).

e A council beating the tilted balance:
Wokingham Borough Council, appeal by
Mactaggart and Mickel for up to 200 homes
at Hurst, Berkshire, dismissed 2023 at 3.95
years' supply; the council argued the tilted
balance should not be applied mechanically
and that the site was not the appropriate way
to meet the shortfall (reported by Local
Government Lawyer; council represented by
Matt Lewin of Cornerstone Barristers). Also:
Bracknell Forest appeals dismissed on land-
scape and visual harm; Gretton and Flitch
Green refusals upheld in the Court of Appeal
(Gladman).

e The tilted balance and the standard
method: NPPF (December 2024), paragraph
11(d) and footnotes 7 and 8; Cotswold's sup-
ply fell from 7.3 to 1.8 years after the
December 2024 standard-method change
raised the annual target from 493 to 1,036

(Cotswold District

homes Development

Strategy Technical
November 2025, paras 3.4 to 3.5). A draft

NPPF was out for consultation in early 2026;

Options Report,

check current paragraph numbers before re-

lying on them.

e Why Lechlade carries the

Cotswold Development Strategy Options

growth:



Technical Report (November 2025), which
concentrates growth on settlements outside
the Cotswolds National Landscape and iden-

tities Lechlade as outside the designation.

e Heritage duties: sections 66 and 72 of the
Planning (Listed Buildings and Conservation
Areas) Act 1990; East Northamptonshire DC
v SSCLG (Barnwell Manor) [2014] EWCA Civ
137.

Conservation of
2017

(European Protected Species and the deroga-

e Environmental gates:

Habitats and Species Regulations
tion tests); Cotswold operates a great crested

newt District Level Licence through
NatureSpace, which can license newt im-
pacts at the point of permission and does not

cover SSSI or functionally linked land.

e Town council powers: general power of
competence (Localism Act 2011); section 137
(Local Government Act 1972); Rule 6 party
status (Planning Inspectorate guidance).

Indicative inquiry costs from chambers and

consultancy guidance and reported parish

spend; get quotes.

This article is general guidance, not legal advice.

On any live appeal or plan representation, take ad-
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vice from a chartered planner or planning counsel.

CORRECTIONS AND UPDATES

Update, 16 August 2026. Two figures in the
source note have moved. Cotswold's local hous-
ing need is now 1,054 a year in the Regulation
19 Local Plan approved on 12 August 2026, not
1,036. And the Council's July 2026 Housing
Land Supply Topic Paper gives the pre-
December-2024 need figure as 495 a year at
footnote 2, where the November 2025 report
cited here gave 493. We have not chosen be-
tween them, and both are on the record with

their sources.

Update, 16 August 2026. The source note
warned that a draft NPPF was out for consulta-
tion and that paragraph numbers should be
checked. That consultation closed on 10 March
2026 and the revised framework has still not
been published as at 16 August 2026. The
December 2024 NPPF, including the paragraph
11(d) tilted balance this guide turns on, remains
the operative framework. Publication was
promised for summer 2026, so the numbering
should be checked again on the day the replace-

ment lands.

thegroundlevel.co.uk/articles/the-tilted-balance-is-

not-a-verdict



